INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

Home Basket Company, LLC, d/b/a

Greenbrier Basket Company,
Plaintff,

V. Case No. 04-1314-WEB

The Pampered Chef, LTD.,

Defendant.

N N N N N N N N N N N

MEMORANDUM AND ORDER

Now before the Court is Defendant’s motion to dismiss for improper venue under Federd Rule
of Civil Procedure 12(b)(3) or in the dternative Defendant’ s motion to transfer under 28 U.S.C. §1404
to the United States Northern Didrict of Illinois The Greenbrier Basket Company (GBC), a goods
digtributor, is suing The Pampered Chef (TPC), a vendor of kitchen related products, for a breach of
contract. The Court has jurisdiction over this case under 28 U.S.C. 81332.

“Venue refersto the place where alawsuit should be brought.” Universal Premium Acceptance
Corp. v. Oxford Bank & Trust, 277 F. Supp. 2d 1120, 1129 (D. Kan. 2003). Many courts, including
those in this circuit, enforce forum selection clauses under amotion to dismiss for improper venue under
12(b)(3). Black & Veatch Constr. Inc., v. ABB Power Generation, Inc., 123 F. Supp. 2d 569, 579
(D. Kan. 2000); Riley v.Kinglsey Underwriting Agnecies, Ltd., 969 F.2d 953 (10th Cir. 1992). Facts
outside the pleadings may be properly considered onamotionto dismissfor improper venue. See Topliff

v. AtlasAir, Inc., 60 F. Supp. 2d 1175, 1176-1177 (D. Kan.1999); Arguetav. Banco Mexicano, SA.,



87 F.3d 320, 324 (9th Cir. 1996): Fed.R.Civ.P. 12(b). Factud disputes should be resolved in favor of

the plantiff. M.K.C. Equip. Co. v. M.A.l.L Code, 843 F.Supp. 679, 682 (D. Kan. 1994).

EACTS

1. On October 7, 2003, GBC entered into a business relationship with TPC, whereby, GBC
would sgll woven basketsto TPC. (Pl. Ex. B, Bennett Aff. 5, Def. Ex. A-1)%

2. On October 28, 2003, an executive saes agreement was drafted but never signed by the
parties. (Pl. Ex. A, Pollock Aff. 5, Borna Aff. 7). This agreement had aforum sdection dause. (F.
Ex. A, Pollock Aff. 5).

3. Thereisadisputed fact asto why a sdes agreement was never sgned. GBC maintainsthat the
agreement was not sgned because GBC did not agree to the forum sdlection clause. (Pollock Aff. 5).
TPC does not dispute that the agreement was never Sgned but states that GBC made representations that
there was no problem with the forum sdection clause. (Borna Aff. {9 7-8, Def. Ex. A-1).

4. Prior to the October 28, 2003 aborted sdesagreement, GBC had accepted purchase orders
from TPC. (M. Ex. B).

5. The ordering process would begin with TPC e-mailing GBC regarding an offer to fill an order.
GBC would then go to TPC's website and fill out the purchase order usng TPC's purchase order

management system and would click on the * Accept P.O.” button at the end of the terms and conditions

!Defendant has submitted three exhibit A’s, one for each of the briefs filed in support of this
moation. The parties are encouraged to label their exhibits consecutively kegping in mind the exhibits
from earlier briefs filed with the same mation.



field. (Pollock Aff. 97, Bed Aff. 1156, Def. Ex. A-1, B).

6. Cyndee Pollock would receive offers to purchase goods via email from TPC and would tell
anemployee, Mark Bed, to accept these purchaseordersviaTPC' sinternet site. (Pollock Aff. 7, Bed
Aff. 15-6).

7. Bed isan employee of GBC. (Bed Aff. §2).

8. Pollock isamanager at GBC. (Pollock Aff. §2).

9. Thereisadisputed fact regarding GBC' sknowledge of thetermsand conditionson theinternet
site where GBC accepted the purchase orders.

10. Through two affidavits, GBC denies knowing that there wereterms and conditions, induding
aforum selection clause, on the TPC' s internet acceptance Ste. (Pollock Aff. 9, Bed 7).

11. TPC provides evidence showing that GBC did have knowledge of the terms and conditions.
TPC sent Mark Bed an e-mail with an attachment showing him how to use TPC's purchase order
management sysem. (Bennett Aff. A 15, Def. Ex. A-1). The atachment included instructions regarding
the use of the purchase order management system, including, in section four, three paragraphs under the
title “Accepting and Reecting Purchase Orders’. (Def. Ex. A-1). The relevant portion of which states:

Clicking on the Accept P.O. button will cause the terms and conditions of the purchase order to
pop-up. The user should review these terms and conditions and click the Accept P.O. button at
the bottom of the pop-up screen...If the purchase order isnot acceptable in it's[sic] current form,
the user may click on the Reject and Request Changes button. This causes a pop-up windowto
appear where the user may enter afree-formtext describing the reasonfor regecting the purchase
order and request changes that would make the purchase order acceptable. (1d.)

On October 22, 2003, Cyndee Pollock sent TPC an e-mail asking TPC to change the Terms and

Conditions for purchase order 58144. (Bennett Aff. 6, Def. Ex. B, B-1). Pollock requested TPC to



remove Section 14 of the Terms and Conditions, change termsto * Letter of Credit’ and change expiration
date to January 2004. (1d.).

12. Clause 17 of the Terms and Conditionsin TPC' s purchase management order system states.

This Purchase Order shall be deemed to have been made in Addison, lllinois USA and shdl be

governed by and construed in accordance with the laws of State of Illinois[sc] . The soleand

exdusgve juridiction for the purpose of resolving any dispute shdl be the United States Didrict

Court, Northern Didgtrict of Illinois, Eastern Divison. (Def. Ex. B).

STANDARD

Defendant aleges improper venue because of an dlegedly agreed upon forum sdlection clause.
Haintiff does not dispute that the forum selection clause is vaid. Haintiff instead argues that the forum
selection clause was never part of the parties' contract.

Theapplicationof aforum salectionclause by afedera court gtting indiversity is determined under
federd rather than state lav. M.K.C. Equip. Co., 843 F. Supp. a 682; Stewart Org., Inc. v. Ricoh
Corp., 487 U.S. 22, 28 (1988). However, to determine if the forum sdlection clause is a part of the
parties agreement, the Court must apply state law. Black & Veatch, 123 F. Supp. 2d at 577.

When exercising diversity jurisdiction, a digtrict court gpplies the choice of law rules of the state
inwhichit dts. Id. The choice of law rule gpplied by Kansasislexloci contractus (the place of making)
and Kansas courts follow the rule that the contract is made where the last act necessary for its formation
isperformed. Commercial Union Ins. v. John Massman Contracting, 713 F. Supp. 1403, 1404-0405
(D. Kan. 1989). Plaintiff accepted the contract when Bedl clicked onthe‘ Accept P.O.” buttonin Kansas.

Kansas choice of law rules dso dlow for the enforcement of a choice of law clauseinacontract.

Black & Veatch, 123 F. Supp. 2d at 577. Clause 17 of thetermsand conditionsin TPC' s purchase order
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management system contains a choice of law provisonto gpply Illinois law; however, it isthesevery terms
and conditions which plaintiff denies are a part of the parties contract. Therefore, the Court will apply

Kansas law to determine this narrow question.

TERMS OF THE CONTRACT

Because this case involves the sde of goods, the Court will gpply Article 2 of the UCC to
determine the terms and conditions of the parties agreement. K.S.A. §84-2-102.

“An offer to make a contract shdl be construed as inviting acceptance in any manner and by any
medium reasonable inthe circumstances.” KSA 884-2-206. The UCC does not define what congtitutes
an offer so the Court must look to the common law rules. See K.S.A.884-2-206(K ansas comment);
K.S.A.884-1-103 (unless displaced by the UCC, commonlaw supplements UCC provisons). An offer
isanexpressionof awillingness to enter into an agreement and must reasonably |ead the offereeto believe
that a power to create a contract has been conferred upon him. Kansas Power & Light Co. v.
Burlington N.R.Co., 740 F.2d 780, 786 (10th Cir. 1984).

TPC'se-mails containing purchase order information condtituted an offer to buy baskets. The e-
mails conssted of information about the quantity of basketsto be bought, price, shipment information and
delivery dates. None of the emails had any forum sdection clause; however, they did state a specific
manner of acceptance:

1. Upon receipt of order, please acknowledge viainternet at [website]. By acknowledging this
P.O.[purchase order], you aso acknowledge the terms and conditions of this P.O.

2. To accept thisP.O. viainternet, vist [webgte].



The evidence shows at least nine such e-malil offers. (M. Ex. B). GBC consgtently went to the TPC
website to accept these offers. (Pollock Aff. 96, Bed Aff. 1 6).
GBC makes severa arguments, without supporting case law, that theforumsel ectionclause should
not be part of the parties’ contract. None of these arguments dispute when acceptance was made.
Haintiff first argues that the e-mail offersare ambiguous becauseit did not dert GBC to the forum
selection clause that had to be accepted on the website.  “Whether ambiguity existsin an instrument isa
matter of law to be decided by the court.” Mobile Acres, Inc. v. Kurata, 211 Kan. 833, 839 (1973).
The TPC e-mails state that the way to acknowledge (ie. accept) the purchase order was to go to the
website. See K.SA. 884-2-206(An offer to make a contract shall be construed as inviting acceptance
in any manner). The e-mail isnot ambiguous asit aso derted GBC that there were terms and conditions
associated with acknowledging the P.O. on the website.
GBC next argues that it should not be held to the terms and conditions accepted on the website
because plaintiff thought that the emails terms and conditionswere dl inclusve.
“It isawell-established rule of law that contracting parties have a duty to learn the contents of a
written contract before signing it, and such duty includes reading the contract and obtaining an
explanaionof itsterms. Sutherland v. Sutherland, 187 Kan. 599 (1961). The negligent failure
of aparty to read the written contract entered intowill estop the contracting party fromvoiding the
contract on the ground of ignorance of its contents. Rosenbaum v. Texas Energies, Inc., 241
Kan. 295 (1987). Therefore, a party who signs a written contract is bound by its provisons
regardless of the falure to read or understand the terms, unless the contract was entered into
through fraud, undue influence, or mutud mistake. 1d.” Albersv. Nelson, 248 Kan. 575, 578-
579 (1991).
“A cardina rule inthe construction of contractsisto ascertain the intention of the parties and to give effect

to that intention.” Mobile Acres, 211 Kan. at 838.

In determining intent to form a contract, the test is objective, rather than subjective, meaning that



the rdlevant inquiry is the ‘manifestation of a party’s intention, rather than the actua or redl
intention.” Put another way, ‘the inquiry will focus not on the question of whether the subjective
minds of the parties have met, but on whether their outward expresson of assent is sufficient to
form acontract. Southwest and Associates, Inc. v Steven Enterprises, LLC, 88 P.3d 1246,
1249 (Kan. Ct. App. 2004).

This was a website that required action on the part of GBC. Plaintiff objectively agreed to the forum
selection clause by scrolling through the terms and conditions and clicking on the * Accept P.O.” button.
Paintiff’ s subjective beliefs that it was the e-mail and not the website terms and conditions that governed
the contract are bothmisplaced and irrdevant. Plaintiff was under aduty to read and understand the terms
and conditions prior to dicking the ‘ Accept P.O.” button as this was the forma acceptance required by
TPC's offer to purchase baskets. See K.S.A. §84-2-206. Failureto read or understand the terms and
conditionsis not avalid reason to render those provisons nugatory. Rosenbaum, 241 Kan. at 295.

Faintiff next argues that the forum selection clause should not be read into the contract because
GBC regjected an Exdusve Sales Agreement containing suchaclause. Plantiff damsthet thefalluretosgn
this agreement shows that they did not intend that aforum sdection clause be part of the contract.

The evidence showsthat the Exdusve Sales Agreement was discussed on October 28, 2003. (F.
Ex. A). Thedate of thefirst email inviting GBC to accept a purchase order was October 7, 2003. (M.
Ex. B). Rantiff's subjective reasons for refusing to sgn the Exclusive Sdles Agreement are irrdlevant as
GBC consgtently agreed, inan objective manner prior to the Exdusve Sales Agreement, to contractswith
the terms and conditions on TPC' swebsite. The Court will not dter the plaintermsinthe parties’ contract
because GBC refused to sgn the Exclusive Sales Agreement.

Haintiff dso arguesthat there was no mesting of the mindsregarding the forum sdection clause on

the website. A meseting of the minds requirement is proved when the evidence shows with reasonable



definiteness that the minds of the parties met upon the same matter and agreed up on the terms of the
contract. Steele v. Harrison, 220 Kan. 422, 428 (1976). Part of clause 17 states ‘each shipment
received by Buyer from Sdller shall be deemed to be only upon the terms and conditions as st forth in this
Purchase Order...”. (Def. Ex. A). GBC agreed upon these terms and conditions published on TPC's
website by clicking the “Accept P.O.” button and this satisfied the meeting of the minds standard.

Findly, in anargument supported by no caselaw, plaintiff arguesthat Mark Bed had no authority
to bind GBC to any terms and conditions. Plaintiff is reminded that legal contentions must be warranted
by exigting law and must not be frivolous. Fed.R.Civ.P. 11.

It is a generd rule of agency that a principd is liable to third parties for the acts and contracts
entered into by his agent when that principd has conferred upon the agent express authority for such
activities. Greep v. Bruns, 160 Kan. 48, 55 (1945). Bed had express authority to accept the purchase
order on TPC's purchase order acceptance system because he was specifically directed to do so by
Pollock, hissupervisor and GBC manager. (Pollock Aff. 17, Bed Aff. 114-6). Asthiswaswithin Bed'’s
scope of employment duties, his acceptance of the terms and condiitions onthe TPC website bound GBC.

The Court holds that the forum sdlection dlause in the terms and conditions on TPC’swebsiteare

apart of the parties' contract.

FORUM SELECTION CLAUSE
The Supreme Court has stated that forum selection clauses are prima fadie vaid and should be
enforced unlessa party can show it is unreasonable under the circumstances. The Bremenv. Zapata Off-

Shore Co., 407 U.S. 1, 6 (1972); K & V Siientific Co., Inc. v. Bayerische Motoren Werke



Aktiengese..., 314 F.3d 494, 498 (10th Cir. 2002). GBC has falled to show that enforcement of the
forum sdlection clause would be unreasonable,

Forum selection clauses can be dassified as either mandatory or permissive. K & V Scientific
Co.,, 314 F.3d at 498. “Mandatory forum sdection clausescontain clear language showing that jurisdiction
is appropriate only inthe designated forum. Excell, Inc. v. Serling Boiler & Mech., Inc., 106 F.3d 318,
321 (10thCir. 1997). “Incontrast, permissiveforum sdlection clauses authorizejurisdiction inadesgnated
forum, but do not prohibit litigation elsewhere” 1d. “The use of the word ‘shal’ generdly indicates a
mandatory intent unless a convincing argument to the contraryismade.” Milk ‘N’ More, Inc. v. Beavert,
963 F.2d 1342, 1346 (10th Cir. 1992).

The forum sdlection clause in this case ates, “The sole and exclusive jurisdiction for the purpose
of resolving any dispute shdl be the United States Didrict Court, Northern Didgtrict of Illinois, Eastern
Divison” (Dd. Ex. B). Thisisamandatory clause asit designates an exclusve forum and uses the word
‘shal’.

Because the forum sdection clause is a part of the contract and it is valid, a Kansas venue is
improper. “Whenvenue isimproper, the court may, inthe interests of justice, transfer the case to a digtrict
court in which it could have been brought.” United States ex rel. Tech Coatings v. Miller-Sauch
Construction, 904 F. Supp. 1209, 1214 (D. Kan. 1995); 28 U.S.C. §1406(a); 28 U.S.C. §1404. While
both dismissal and transfer are available under 28 U.S.C. 81406(a), transfer isthe preferred course. 1d.

Courts generdly use the standards under 28 U.S.C. 81404 to evduate transfers pursuant to a
forum sdection clause.  Stewart Org., 487 U.S. a 28; Black & Veatch, 123 F. Supp. 2d at 580.

“Section 1404(a) is intended to place discretion in the district court to adjudicate motions for transfer



according to an individualized case-by-case consderation of convenience and fairness” Sewart Org.,
487 U.S. a 29(citations omitted). This Circuit evaluates 81404 transfers under the following standard:
Among the factors[ajudge] should consider isthe plaintiff’s choice of forum; the accessibility of
witnesses and the other sources of proof; induding the availability of compulsory processto insure
attendance of witnesses, the cost of making the necessary proof; question as to the enforcesbility
of ajudgment if one is obtai ned; relative advantages and obstaclesto afar trid; difficultiesthat may
arise from congested dockets; the possibility of the existence of questions aising in the area of
conflict of laws, the advantage of having a local court determine questions of locd law; and, dl
other considerations of a practical nature that make a trid easy, expeditious and economical.
Texas Gulf Sulfur Co. v. Ritter, 371 F.2d 145, 147 (10th Cir. 1967).
However, a forum sdlection clause will “be a sgnificant factor that figures centrdly in the didrict court’s
cdculus’ inamotion to transfer. Stewart Org., 487 U.S. at 29. ThisCircuit generdly givesdeferenceto
forum sel ection clauses except in cases showing aninconvenience so serious asto forecl ose aremedy, bad
faith, overreaching or lack of notice. Riley, 969 F.2d at 958; See dso M.K.C, 843 F. Supp. at 682;
Black & Veatch, 123 F. Supp. 2d at 581(A venue mandated by a choice of forum clause will usudly
outweigh the deference normdly given to plaintiff’ schoice of forum). Plaintiff neither arguesthisissue nor
clams any inconvenience, lack of notice or bad faith.

Consdering dl of the factors and arguments, the Court holds that the case should be transferred

to the United States Didtrict Court for the Northern Didtrict of Illinois.
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It is ORDERED that Defendant’s Motion to Dismiss due to improper venue (Doc. 10) be
DENIED;

Itisfurther ORDERED that the casebe TRANSFERRED inaccordance with28 U.S.C. 81406(a)
to the United States Didtrict Court for Northern Didtrict of 1llinois, Eastern Divison;

It is further ORDERED that Defendant’s motion requesting transfer pursuant to 28 U.S.C.

§1404(a) be DENIED as moot.

SO ORDERED this 12th day of January 2005.

g Wedey E. Brown

Wedey E. Brown, U.S. Senior Didtrict Judge
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